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SAN JOSZ Depariment of Planning, Building and Code Enforcernent
CAPTTAL OF STLICON VALLEY - - GTEPIEN M. HAASE, AICP, DIRECTOR

November 9, 2004

Mr. Troy Fujimoto, Project Platner
City of Milpitas, Planning Division
455 Bast Calaveras Blvd.

Miipitas, CA 95035

SUBJECT: Draft Environmental Impact Report for Elmwood Residential/Commercisl
Development Project (File No. 0A04-10-021)

Diear Mr. Fujimoto:

The City of San Jose (C3J) appreciaws the opportunity to review and cornment on the Draft
Banvironmental npact Report (EIR) for the proposed Elmwood Residential and Commereial
Development Projeci located on both sides of South Ahel Street, north of the Elmwood Correctional
Facility in the City of Milpitas. The project proposes to develop up o 683 mew residential units on
29 acres, The proposal alsc includes 4 request to change the land use designation of 20 acres
tocated on the west side of South Abel Strest from General Commercial and Parks and Opei Space
to High Density Residential. Also included is a request lo build theee anto dealerships on 23 acres
located along the eastem edge of I-880, north of Great Mall Parleway.

The CST has reviewed the Draft EIR for the project, and has the following comuments. Specific
questions regarding these comments may be directed to Gooff Blair, City of San Jose
Prvironmental Services Department at (408) 382-8842.

San Jose/Santa Clara Water Tollution Control Plan{ (Plant) - Plant Odors

The subject property is about 1.5 miles southeast of the Plant, The Plant can bie & potential source

of ndors. We recormnmend that due to the proximity 1o the Plant, its impact and mitigation measures
1 discussed and analyzed in the DEIR. Questions abont potential odors can be addressed to Plant
sraff at (408) 945-53Q0,

Plant Wazardons Materials

The subject property lies within the Plant’s emergency plamming zone hased on 4 compitter model,
worst-case release scenatio of hazardous materials used at the Plant. The DEIR does not address
this potential issue. Discussion of model results and other igsues related to safety and chemical
veleases a: the Plant can be found o the Plant’s Risk Management Plan (RMP), Questions about
possible releases and the RMP can also be addressed 1o Plant staff at (408) 945-5300.

801 N, First St, Rm, 400, San José, CA 95110 tel (408) 277-4576 fax (408) 277-3250 www.sanjosece.gov
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Troy Fujimon

RE: Droft BIR tor Blmwaod Eraject (THe Na. DAD-18-021}
November 9, 3004

Tage 2 of 2

The C8T looks forward to reviewing the Final EIR when it becorees available for review,. Please
provide C8J with 2 copy of the complete Final EIR, including all zechnical reports. Please send
them to my attention.

Thank vou again for the opportunity to review and comment on the Draft BIR for this project. If
you need to contact me, you may reach me ai (408) 277.4276,

Swcerily,

Tans Moove
Planner JE

JAM:jam

C: Geoffroy Blair

OACE-10-021 DEIR Milpias Blmweed Fiot Lir.doc/JAM

TOTAL FLES



Qctober 29, 2004

City of Milpitas Planning Division
Attn: Troy Fujimoto

455 East Calaveras Blvd.

Milpitas CA 95035

Decar Mr. Fujimoto:
Re: Elmwood Residential and Commercial Development Project

It was a pleasure to meet you at the KB Homes project presentation meeting earlier this
month. Many members of the Sylvan Gardens neighborhood association are looking
forward to seeing improvements on the undeveloped property along Abel Street, mysell
included. We are especially delighted to note that KB Homes will be including a small
park in the proposed development, something our arca has been sorely lacking,

There are, however, a few areas of concern regarding this project which I would like to
bring to your attention. These concerns have been the subject of much discussion among
the community members in the Sylvan Gardens area, and were addressed at our
neighborhood meeting on October 15, 2004, With the addition of nearly 700 new
housing units to this very small area, we are greatly concerned regarding the following:

Size of the proposed park area:

We undersiand that the 6 acres of proposed public park and trails meets the minimum city
requirements {or a development of this size, however we would ask the city to remember
that the entire Sylvan Garden area has no city park. This means the new proposed park
area will be utilized not just by the new development, but by the population of Sylvia
Avenue, Corning, Palmer, Ethel and the Junipero arca as well. It is also evident that the
"park” is the long, narrow linear stretch of land over the Hetch Hetchy right-of-way. The
very layout of this park as proposed is not family-friendly, and does not make itscif
uscful as an area for gatherings of any size. A large family party, as is very common in
other neighborhood parks, would not be feasible for such a layout, as the grass and picnic
area are nowhere near the "Tot Lot", with several paved athletic courts in between. We
would implore you to consider expanding the park area 1o at least twice the proposed area
in order to make it a family-Triendly, usable facility. Perhaps it would even be possible to
allot one of the three proposed aulo centers as a park facility, with the added advantage of
keeping the bright lights and loudspeakers inherent to auto dealers a more appropriate
distance from the existing neighborhood.



Increase in traffic to the immediate area:

According to CMP guidelines and LOS criteria in the Project EIR, there are eight
intersections that will be operating at unacceptable levels of service for one or both peak
hours when this project is complete. Even with proposed mitigation measures, the
Midtown Specific Plan EIR found that the impacts on five intersections would be
"significant and unavoidable” (80). Al the current time it alrcady takes an incredibly
inconvenient amount of time to reach Calaveras Boulevard from Sylvia Avenue during
peak hours, Drivers must sit through countless light cycles simply to turn right onto
Calaveras Boulevard, an action allowed only on the green light.

The additional impact of some 6,000 car-trips per day (EIR 79) due to the new project
development puts too many intersections into the "unacceptable” category by LOS
standards. We ask you to consider the impact of putting so many housing units into such
a small area.

Impact on community resources — Fire, Police, Schools:

According to the EIR, the additional elementary school students generated from the
proposed development would attend Zanker Elementary School, a school which this same
report staies is already near capacity (202).

Additionally, according to the EIR, "the Project design constraints will produce narrower
street widths and tighter turning radii, which arc incompatible with performance
specifications of the Fire Department's current Jadder truck and engines resulting in a
significant impact" (201). This creates a hazardous condition and possible city liability
where city cmergency vehicles would be unable to navigate entire ncighborhoods.

We would again ask you to consider the impact of packing dwellin g units in so Lightly
that our schools become impacted and our fire trucks are unable to navigate the streets
corners to serve this new population,

May I close by reiterating that we welcome KB Homes and are pleased to see the
undeveloped arcas on Abel being put to use. We would simply ask that you reconsider
how many units should be allowed in such a small area, and how greatly this project will
impact both current and future community members. The Reduced Residential Density
Alternative proposed in the BIR seems an ideal alternative, and we ask that you give it
serious deliberation.

Thank you for your kind consideration in this matter.

Sincerely,

Ginger Thompson
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Novemnber 4, 2004

Mr, Troy Fujimow

Planming Bivision

Cityof Milpitas

4355 FHagl Calaverps Boulevard
Milpitas, CA 95035

Subject: Draft Enviromental Jmpact Report (BIR) for the Elmweod Residential and Commorcial
Developraent Project — Sch Ne. 2003112102

Dear Mr. Fujimoto:

The Sunta Clara Valley Water District (Distriot) has reviewed the subjest document, received on
October 5, 2004, and hus the following comiments:

The Druft EIR should address changes in the floadplain focated souh of T asman Drive due to
the construction of the lightail along Tasman Drive and soundwal! located southerd y Tashian
Drrive. 1t is the undestanding of the Diswict that construction of the roadway improvement jor
Tasman Dive affected the existiug flood plain but the impasts are not reflecied on the catren!
Federal Insurance Rate Map (FTIRM). Therefore, the current FIRM may not adsquately show
[loed conditions on the Elmwoad site. The Draft BIR for the proposed project shuuld
seknowledpe this existing condiiion,

As areninder, plewse submii the mitipation and monitoring plan and final flood plain study prior
to your approval of the improvement plans.

For stics greater than one were, the developer must file a Notice of lient (o comply with the Stite’s
Nationsl Pollutant Discharge Elimioution System General Fermit for Storm Warer Vhischarges
Assoviatod with Constreetton Activity with the Stare Water Resoarces Control Roard,

District records shaw fonr wells on the site. Tn accordance with 1he District Chdinaues 90 1, the
owner should show any existing well(s) on the plans, The wellis) shaunld be properly malidained
or destroyed In accordimee with the Distriers standards. Property owners or their representatives
should call the Wells and Water Production Unit au (408) 265-2607, extension 2660, for more
tnformatiom regarding well permits and registration or destruction of any wells,

Please sabivit two sets of improvement plans when availuble for our review and issuance of &
permit. The submittal shall include grading and druinage, ferwing, lundscape and ireigation
plans,

Please roference File No.25919 on further cortospondence regarding the projcot.
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Should you have any guestions. please give e # eall ac (408) 265-2607, extension 2494 or cmail
me at THinol @ vallevwaler.orp.

Sincerely,

Theodore Hipol
Assistant Enginocr
fowunwnity Projects Review Unil

oo S Tippets, 8. Yung, T, Hipel, M. Kiemencic, B. Smith, &. Katric, §, Rose, G. Fowler, §.
Wi ghison, . Duran, File (2)

TH:



County of Santa Clara

1Roads and Airports Departineint
Land Development and Permits
101 Skypott Drive

San Jose, California 951 10-1302
(A08) 573-2460 FAX (d08) 44 1-0)275

October 18, 2004

v Mr. Troy Fujimoto
Planning Division
City ol Milpitas
455 E. Calaveras Blvd.
Milpitas, CA 95035

Subject: Dralt Environmental Impact Report (EIR) - Elmwood Development Project
Montague Expressway
Dear Mr. Fujimoto:

Your September 30, 2004 letter along with the subject Draft EIR has been reviewed. Our comments
are as follows:

On Page 4 under Summary and Impacts of Mitigalion Measures, it is stated in TR-4 that the
developer shall pay to the City a “[air sharc” ol the cost of widening Montague Expressway.

Currently, the City and County are working together towards the widening of Montague
Expressway between Greal Mall Parkway and SR 680. We look forward to similar co-
operation towards the remaining portions of Montague Expressway widening on the basis of
City’s collection of “fair share” contributions from other projeets.

Please call me ot 408-573-2465 i you have any questions.
We thank you [or the opportunity to review this matier,

Sincerely,

[4

M

1

Ashok Vyas

cc: Mike McNeely, City Engincer, City of Milpitas
DEC, MFG, MA, TH, WRL, file

Board of Supcrvisors: Bonald I7, Gage, Blanca Alvarado, Pete Mcllugh, James T, Beall Jr., Liz Kniss (53]
County Excoutive: Poter Kutras, Ir, 7 008
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Pacitic Gag and Einctrin Company 111 Almaen Boulevaid
PO, Box &5
Sandnae, CA 951140005

November 10, 2004 |

City of Milphas

455 E. Calaveras B,
Milpitas, CA 95035
Atin: Troy Fujimote
Fax #: 408-586-3263

RE: Review of Drafi Environmental Impact Keport (GIR)

Elmwood Residentail and Commeraial Development Project

Boll sides of Abel Street, n/o Elmwood Correctional facility, Milpitas
Report dated : 9/27/2004

SCH: 2003112102

PG&E file: 40322924y(04-MR-170

Dear Sir / Madam,

Thank you for the opportunity to review the Draft Environmental Impact Report, for the
above project. PORE has the following comments to offer

PG&E owns and operales gas and eiectric facilities which are located within and adjacent
1o the proposed project. To promote the safe and reliable maintenance and operation of
wiility faeilities, the California Public Utilities Commission {(CPUCY hws raandated
specitic clearance requircments between utility facilities and surroutiding objects or
construction activities. To ensure compliance with these standards, project proponents
shouid coordinate with PG&E early in the development of their project plans.  Any
proposed development plans should provide for unrestricted utility access aml prevent
easement cncroachments that might impair the safe and reliable maimenance and
operation of PG&E’s facilities,

The developers will be responsible for the costs associated with the relocation of existing
PG&E facilities to wecommodate their proposed deveicpruent.  Beeause faciiities
relocation’s requive long lead times and are not always feasiblo, the developers should be
encouragad 10 consult with PO&E ag zarly in their planning stnpes s possible.




TV/I0/04 1546 [V 02703 MR
j .

2]

Pacitic Gar and Elestrle Company 111 Aimiaden Boi evard
10, Bog 15004
Sar Jose LA 95115-0005

Relocations of PO&E's electric trangmdssion and substation facilities (50,000 volts and ;
above) could also require formal approval from the California Public  Ulifies ‘
Commission, I vequired, this approval process could take up to two years {o complete, l
Proponents with development plans which could affect such eleciric wansmission |
facilities should be referred 0 POZE for alditional information and assistance in the

developmient of their project schedules.

We would also Jike {0 mote that continued development consistent with Ciry's Gergral ‘
Plans will have 2 cumulaive impant on PO&E's gas and electiic sysiems and may require ;
on-site and off'siie additons and improvements o the facilities which supply these
servives. Becavse utility facilities ave operated ag an integrated sysion, the presence of
an existing gus or electtic transmission or distribution faci lity does not necessarily mean g
the facility has capacity to connect new loads.

Expansion of disteitution and transmission lines mnd related facilities is a necessary
consequence of growth and development. Tn addition to adding new disyribution foeders.
the range of electric system improvements needed to accommaodate growth may include
upgrading existing subsiation and transmission Jina equipment, expanding eXisting
substations to their uwltimate buildout capacity, ond building new subsiations and
imerconnecting itansmission lines, Compatable upgrades or udditions needed to ‘
accotnmodate additional load on the gas system could inelude facilivies such as regulator
stations, odorizer stations, valve lots, distribution and transmission lines.

We would like to recommend that environmental documents for propased development
projects inchide adeguate evalustion of cumulative impacts to utitity s ystems, the utilivy
facilities needed w0 serve those developments and any potential environmental issues
nesociated with extending utility service 10 the proposed project.  This will assure the
project’s compliance with CEQA and reduce polential delays to the project schedule.

Wo also encourage the Planning Office of the City to include information about the jssye
of electric and magnetic fields (EMF) in envirommental documents. It 15 PGEE"s policy
to share information and educate people sbout the issue of EMF,

Electric and Magnetic Fiolds (EMF} exist wherever there is electricity -in appliances,
homes, schools and offices, and in power lines. There is o scientific congensus on i
the actoul bealth effects of EME exposure, but it ix an issuc of public congern, 1§ YOI |
have guestions about EMF, please call your local PG&E office. A package of
information which includes materials from the California  Department of Healih
Services and other groups will be sent 1o YOU UpPOT your request.
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Pacific Gas any Eleciric Company 117 Almgaen Bouievaro
20, Box 15005
San Jase GAO8 1 150005

PG&L remains committed 1o working with City to provide timely, reliable and cost
effective gas and electric service to the planned area. We would slso apprecinte being
copied on fufure correspondence regarding this subject as thi project develops,

The California Constitution vests in the California Public Utilifes Conenission (UPUC)
exclusive power and sole authority with respect to the regulation of privately cwned oy
Investor owned public utilities such as PO&E. This exclusive power extends to all
aspects of the Jocation, design, constructinm, rgintenance and operation of public nility
facilities. Nevertheless, the CPUC hag provisions for repilated utilities to work closely
with local governments and give due vonsideration 1o their concerne, PG&E rnust
balance owr conunitment to provide due consideration o loeal coneems with our
obligation o provide the pubiic with a sefe, reliable, cost-effective energy supply in
compliance with the rules and tariffs of the CRUC.,

Should you require any additional information or have ay questions, plesse eall me gy
(408) 282.7401.

Rincerely,
A o -
g,
Alfred Poon
Larnd Agent
South Coust Area, San Jose

|
f
I
[

l
|




MEMORANDUM

Department of Planning & Neighborhood Services

wcnﬁﬁln.ww i
JANUANY 26/ 1064}~

To: Planning Commission

From: Troy Fujimoto, Acting Associate Planner
Subject: Project Deseription of the Draft EIR
Date: November 10, 2004

Adtached is additional information for the Project Description of the Draft EIR for the Elmwood
Residential and Commercial Development Project. The City proposed the addition of the
Cracolice building site into the proposed land use changes because the proposed POS
designation will more accurately reflect the use of the site. The other modifications were the
inclusion of 0.4 acres of Hetch-Hetchy right-of-way as part of the project’s park improvements
and the increase in the POS zoning necessary for the elms park. These modifications are minor
and do not result in any nceessary changes to the Drafl EIR.



ATTACHMENT C

Additional Information for the Project Description of the Draft EIR for the
Eimwood Residential and Commercial Development Project.

Parcel 086-10-025 is included with the General and Specilic Plan Amendment from
Mixed Use to Parks/Recreation and Zone Change from Mixed Use to Parks and Open
Space; portions of Parcel 086-11-013 from Multi-Family Very High Density and
Parks/Recreation to Parks/Recreation and Multi-Family Very High Density and Zone
Change from Multi-Family Very High Density and Parks and Open Space to Parks and
Open Space and Multi-Family Very High Density, and a portion of Parcel 086-05-003
from Parks and Recreation to General Commercial.

In addition, the project includes an increase in public park space 1o approximately 7 acres
with the inclusion of parcel 086-25-010 as part of the project. This parcel is currently
vacant and part of the Hetch-Hetchy right-of-way. The location ol the parcels are shown
on the map below.

Elmwood
Corractional
Facility

LEGEND:

B R4 - Mul family Vary High Dunstty

POY - Parks ind Open Space

Per Scction 15088.5 (subsection 5) of the State CEQA guidelines, this is not considered
significant new information, thus, will not require re-circulation of the EIR as noted
below.
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Additional Project Information — Elmwood EIR

EQ

3.

Parcel 086-10-025. The general and specific plan amendment (GPA and SPA)
and rezone will include parcel 086-10-025. Parcel 086-10-025 is approximately 1
acre and is currently being uscd as the temporary senior center. Other than the
general plan amendment and zone change, no physical or environmental changes
are proposed. |

The GPA, SPA, and rezone on the above parcel will not have any significant
impacts.

a. The project will not have any acsthetic impacts as the land use change will
not include any physical changes to the siie.

b. The site is currently developed with two buildings, a parking lot and
landscaping, thus, there will not be any biological or agricultural impacts.

¢. The land use change will not have any hazard and hazardous material
impacts as the site currently has none, and the land use change will not
introduce new hazardous materials.

. Because no physical modifications are proposed, there will not be any
construction or land disturbances associated with the land use change,
thus, therc will not be any mineral resource, cultural resource, hydrology
and water quality, noise, geology/soil impacts.

c. The land use change from mixed use {o parks/recreation will require
maintenance of the site, however, because it is alrcady the site of the
senior center there is already ongoing maintenance, thus it will not have an
impact.

f.  The land usc change is from mixed vse to parks/recreation. Because it is
changing into a less intensive use (development potential minimized) 1t
will not require or have an impact on exisling public services, noise,
traffic, air quality and population and housing.

g. The land use change will not physically separate a neighborhood, the new
land usc is the same as an adjacent parcel of land, thus, it will not be a spot
zone or result in any incompatibility issucs.

h. There will be no long term or curnulative impacts, as any [uture
development will require its own environmental analysis, which wil]
address any impacts associated with the future project.

Parcels 086-11-013 and 086-05-003. The general and specific plan amendment
(GPA and SPA) and rezone will include parcels 086-11-013 and 086-05-003.
Both parcels are currently vacant and include approximately 1.6 acres. The
changes to the sites were covered in the EIR, however, identification of these two
parcels were omitted from the project description,

The GPA, SPA, and rezone on the above two parcels will not have any new
impacts than were already identified in the Draft EIR as these two parcels were
considered part of the project description, however, the project description did not
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Additional Project Information — Elmwoad EIR

identify a GPA, SPA and rezone on these parcels even though the project was
designed under this premise.

5. Parcel 086-25-010. This parcel is approximately 0.4 acres and is currently vacant.
Because of minimal increase in park arca and because the park use is no more
intensive than the current vacant usc, there is no significant impact associated
with the additional park land.

6. The above increase in public park area will not have any significant impacts.

a.

The project will not have any acsthetic impacts as the new park area will
not have any large structures on the site.

The site is currently undeveloped but has been maintained throughout the
years for weed control, thus, there will not be any biological or
agricultural impacts.

The increase in park space will not have any hazard and hazardous
malerial impacts as the site currently has none, and the increase in park
area will not introduce new hazardous materials.

The additional 0.4 acres is not a substantial change to the development
area and will not substantially increase the Project air quality impacts. No
changes is required (o the Project air quality mitigation.

The site contains two large underground pipes and has already been
disturbed. Thus, there will not be any mineral resource, cultural resource,
and geology/soil impacts.

The improvements on the site will not increase surface water runoff, as it
will not create large amounts of impervious area, and will not require large
amounts of grading of Jand, thus, there are no hydrology and water quality
impacts.

Because of the minimal amount of land arca less than .4 acres involved
and the use of passive activities on the site, it will not require much
maintenance, thus, there will not be any significant impacts,

Because the land use is not changing from its current park designation, it
will not have an impact on existing public services, noise, traffic, air
quality and population and housing.

The additional park arca will not physically separate a nei ghborhood as it
has always been identified as park space.

There will be no long term or cumulative impacts, as the space has always
been identificd as park space and the uses on the site (passive) is not
anything that is above and beyond what was ori ginally envisioned for the
site.
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M/S McGure/Serena
All Ayes
Absent (3) Gill, Ku and Leonard

One (1) Organizational Youth Sports Assistance Fund Application was recsived
from Southpawprep, requesiing $980 1o offset the cost of purchasing video
eqiipment 1o tape player and team skills, practices and games

This applican: meets the eligibility for the grant process. Staff has reviewed the
1tems requested and has found that the requested ilems meet the application
auidelines, under the section, “Funding consideration will be given™, page 2, and
item #3 states; “To one ime activiues or capital cquipiment purchases designed
1o address & need or problem which orgmuzation cannot roufinely finance”.

Ralph Fields was 1n atiendance at the meeting to answer any questions of the
commission. In attendance with him were also a couple of his players who
helped write the grant.

MOTION 1o recommend to City Council funding Southpawprep $980 1o offset
the cost of purchasing video equipment to tape player and team skills, praclices
and games.

M/S McGuire/Serena

Ayes: {5} Krommenhock, MceGuire, Munzel, Serena and Tuason

Absent: (3) Gill, Ku and Leonard

Abstain: (1) Gray

Proposcd Park Areas related to the Eimwood Residential Development,
('Froy Fujimoto, Acting Associate Planner)

KB Home is proposmng lo improve 4+ acres of the teich Hetchy right-of~-way
and create approximately 6.65 acres of new public park area with thewr
development proposal to construct 683 homces on appraximately 29 acres along
both sides of South Abel St. The applicant is currently i lease negotiations
with the San Francisco Public Utilities Commission stafT and is scelang
preliminary feedback from the PRCRC on the level and type of park
improvements being proposed on the Hetch-Ileichy nght-of-way and on the
west of Sauth Abe! Strect, Details of the proposed new park around the
O’Toole Elms and a concept for a historic mterpretive display will be presented
at the PRCRC's November meetmg,

Blair King, Assistant City Manager said that the parks element of this
development would be presented 1o the PRCRC. One parl will be this evening
for mput and the 2 part will be at the November mecting and then it will go on
for approval.

In 2002 the City of Milpitas discussed with the county the amendment of the
Redcvelopment plen. Milpitas would buy land and develop 1t. Six and & half
acres would meet our standards and the municipal code.

TIn June of 2003 the City Council agreed to an idea in concept. Since then KB,
the county and the City have been working together. The area also includes Jand
owned by San Francisco Water, which limits what can be put on the land.

Troy Fujimoto, Acting Associate Planner, introduced the applicant {eam fo the
Commission. The applicant team would like to get ideas of the amenities from
the Commission. The space will include 14 acres of public and private open



XI1, Staff Reporis

XL Liaison Reporis

space, The Heteh-Hetchy area will melude a trail with benches and tables, two
half-court basketball courts, barbeque areas, two tennis courts, open lawn, sand
volleyball court and horseshoe piis. The area claser to Abel will include a tot
lot, drinking founiains and benches, The whole area will also be enclosed by an
18 fool wall.

Commissioner McGuire stated that 1 a pipe broke under the park area, the eity
would have to replace whatever was destroyed. Mr. Fujimoto responded that
was correct, therefore, stems have been picked thal are not of great cost to
replace.

There will be parking available in one 1ot and on the swect. Council Member
Polanskl siated that this was adequate parking smce this a “gated communiy™
and people will be able to walk to the park,

Commussioner Krammenhocl asked 15 there was gomg to be any public
restrooms. Mr. Fujimoto stated that there ave not going {o be any public
restrooms located at the purks. Commmssioners had 4 concern and felt that there
is a redl need for restrooms. There was also a concern that neighboring
homeowners will be bothered by people uiilizing the parks that will want to use
their restrooms m their homes. People urinating in the bushes at the park, was
&lso a concern of the Commssicners. The Commissioners want o make a
recommendation to the City and also to the developer 1o melude public
restrooms at the park.

Chatrperson Munzel questioned the placmg of mienie t1ables 1n the middle of the
grass arca without any shade. The development team responded that they
cannot place trees there beeause of the pipeline, but some of the picmic tables do
have shade struciures. '

Commmssioner MeGuire inquired where the children hvmg in this development
would go to clementary school. Mr. Lindsay responded that they would attend
Pear] Zanker Elementary School,

Thus far, the suggestions of the Commissioners arc o have public restrooms and
more shade structures for the picnic tabies.

¢ Blair Kmg reported that benehes are being added to several parks and
details are included in the 2004 Parks Log.

[, City Council
Council Member Polanski reported the lollowng:

¢ The City Newsletler has been mailed out Lo all citizens and included in it is
an “Ethics First” pamphlet.

¢  The City Council approved the “City Council Handbook” which includes iis
policies and procedures, It is available to view on the City’s website.

» She atlended the I.eague of California Cities Conferenee. 1 included mn
ethies panel on adopting a values based code of ethics. She is proud of the
of the Ethics Code that the City of Milpitas has developed and the City has
been receiving calls from all over the US about our code.

*  The conceptual design of the Milpitas Sports Center has been approved.
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IX. New Business

1.

Clomrmissioner Tuason commented that the gravel rocks along the trail at Gill
Park are too large. He has noticed people using the street instead.

Commissioner McGuire announced that Spangler clementary held their clean up
day and approximately 200-300 volunteers assisted.

Proposed Ll Park area related to the Elmwood Residential Development.
(Troy Fujimato, Acting Associate Planner)

At the November PRCRC meeting, KB Home presenied a portion of the parks
related to the proposed 683 unit Elmwood residential development. The
applicant has 1eturned 1o the Commission to receive preliminary feedback on the
level and type of park improvements being proposed in the park area around the
Dlm free grove located to the cast of South Abel St. Park amenities include play
equipment, including swings and tot-loi, trails through the arca and a nstoric
interpretive display.

Blair King, Assistant City Manager, reporled that the Elms arc a historical
element of the arca. Studies of the Fims have been completed and recommend
removing the Elms. There will be a historical interpretive display explaining the
importance of the Elm trees,

Mr. King explained that new trees may be propagated from the seeds of the
current elms or from the scion wood collected [rom the grove.

Chairperson Munzel explained that these trees are a part of our history.
Comtmnissioner I ronmmenhock added that maybe the irees have reached the end
of their lives. Chairperson Munzel suggested some of the wood should be
salvaged from the trees that arc removed.

A KB Home representative explained that the drawback of using the original
trees is the chance of spreading diseases, If new trees are used, they are much
less prone to disease. According to the report done in March of 2004, the
project could consider tree management options if trees arc not removed. The
representatives explained that the tress are mature in age, and ave in declining
lLealtl and have a history of Tailure. The report does stale that the tress in the
bes( health and struclure are trees numbered 221, 246, 251, 252, 253, 254 and
2535, but if those are retained all activities within their fall zone must be
excluded. KB representatives reiterated 1o the commission that these seven
{recs are in poor condition and that the recommendation is to remove and
replace all of the ehns.

MOTION to preserve trees numbered 221, 246, 251, 252, 253, 254 and 255,
The seeds from the trees should be propagated and the seven trees shall be
replaced as needed.

M/S: Tuason/Sercna

Ayes: All Ayes

Absent: Gray and Ku

Mr. King responded that in light of this motion to preserve those seven trees, the
park location and amenitics will have to be re-visited because of the report done
in March 2004 which states *... exclude all activity within their fall zone”,
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MOTION 1o prescrve the wood from the trees that are removed 1o be used 1o
make commemorative plaques.

M/S: Krommenhock/McGuire

Ayes: All Aves

Absent: Gray and Ku

Regarding the amenities that are to be located at the park, chairperson Munzel
commented that restrooms are again missing from the plan. Mr. King responded
that there is a “pad” close to Abel where a restroom could go. Mr. King further
reported that more shade structures have been added as well as additional
parking and a playground arca close to Main St.

Mr, Lindsay reported that keeping the trees will impact the amenities of the park

area, Chairperson Munzel and the commission agreed that it is ok if therc are

Tewer amenitics in order to preserve the trees.

Mr. King told the Conunission that their suggestions would now go 1o the Cify

Council.

NA

1. City Council

Council Member Polanski reported the following:

s The Harvest Festivat was held on Saturday October 16, 2004, The biggest
hit of the festival was the train.

¢ The 50" anniversary committee met and they are holding a time capsule
contest through November 15, 2004, The committee is also taling
suggestions of where to bury the time capsule. The tentative plan is to bury

the tme capsule on January 26, 2003,

2,  Community Advisory Commission (CAC)

None

3. Senior Advisory Commission (SAC)

Bonnic Greimer, Recreation Scrvices Manager, reporied the following:

» Renovations are continuing to the Sal Cracolice Building. A new lunch
window has been installed, the staf{ arca has been extended, private
offices have been added, new carpet has been inslalled and painting has
been done, .

4. Planning Commission

Commissioner Tuason reported that 6 Teleconun aniennas are going 1o be
installed at the Sporis Center.

5. Youth Advisory Commission (YAC)

The Youth Advisory Commission’s next meeting will be held November 18,
2004,
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introduction and Overview
David J. Powers & Associates, Inc. is preparing the Environmental Impact Report for the
Elmwood's site in Milpitas CA. Current site use consists of open fields and an abandened
goif facility, David J. Powers & Associates, Inc, requested that HortScience, inc. prepare
a tree repoit for the site. This report provides the following information:

1. Asurvey of frees currently growing on the site.

2. An assessment of the impacts of constructing the proposed project on the trees.

3. Guidelines for tree preservation during the design, construction and maintenance
phases of development.

Survey Methods
The survey included all trees greater than 6" in diameter lccated within and immediately
adjacent to the proposed project area (as defined on the Boundary and Topographic
Plan). The survey procedure consisted of the following steps:

1. Tagging each tree with a numericaily coded tag;

2. ldentifying the tree as to species;

3. Measuring the trunk diameter (54" above grade};

4. Evaluating the heaith using a scale where 1 = poor and § = excellent condition;

5. Noting any significant sltructural characteristics including decay, peor crown
conformation. dieback, history of failure;

6. Assessing the tree’s suitability for preservation;

~

Recording the tree’s location on a map.

Description of Trees

General

One hundred eight-six (186) trees were evaiuaied, reprasenting 20 species (see Tabie 1,
following page). Trees were not distributed avenly across the site but were concentrated
in several areas:

« 71 trees were present on the north edge of the property, west of Abel St. Most
frequently occurring species were Arizona cypress (25 trees), river red gum (21},
biackwood acacia (10) and silver dollar gum (10). Tree concition was variable
due to a lack of maintenance in the recant past. A 33" Montersy pine {#404) was
close to Abel and the [argest tree in this group.

» 59 trees were located on the east side of Abel St. This area was domirated by
the double row of American elm trees (#201 — 285}, These trees were in poor
condition due to a history of topping, extensive decay and a history ¢f failure {see
more detailed notes below). Two mature cottonwoods (#431 & 432) were narth
of the elm row. Both trees were in poor condition with multiple stems and a
history of failure.
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Table 1. Frequency of occurrence and condition of surveyed trees. Elmwood. Milpitas

CA.
Common Name Scientific Name Condition No. of
Poor Moderate Geod Trees
(-2 & (45
Blackwood acacia Acacia melanoxylon 1 4 5 10
Mimosa Albizzia julibrissin -- - 1 1
White alder Alnus rhombifolia - = 1 1
Carch Ceratonia siliquia g 2 - 11
Arizoha cypress Cupressus arizonica 7 10 7 25
River red gum Eucalyptus camaldulensis 11 9 1 21
Silver dollar gum Eucalyptus polyanthemos 4 8 - 10
Red ironbark Eucalyptus sideroxylon 12 - - 12
Myoporum Myoporum lagtum 7 2 1 10
Canary |sland date palm Phoenix canariensis - - 1 1
Monterey pine Pinus radiata - 1 - 1
Cottonwood Popuius framontii - 2 1 3
Almond Prunus dulcis - 1 - 1
Fruitless pear Pyrus calleryana - - 1 1
Coast live cak Quercus agrifolia - 1 - 1
Calit. pepper Schinus molle - - 4 4
Coast redwood Sequola sempervirens 14 - 2 16
American elm Ulmus americana 55 - - 55
Siberian alm Ulmus pumila 1 - - 1
Mexican fan paim Washingten filifsra un - 1 1
Total 121 38 26 186

34 trees were prasant along the Correctional Facility Access Road, south of the
Hetch Metchy easement. Inciuded in the planting were 12 red ronbark, 11 carch
and 9 myoporum. All were in generally poor condition due to poor structure, a
history of topping and general lack of care. Just north of this group of trees were
two coast redwoods (#189 & 190). These may be located in the Santa Clara
Vailey Water District easement. Both were in poor condition.

15 trees were present in the area west of the Correctional Facility. 14 coast
redwoods were immediately adjacent to 1-880, Most were in peor condition due
to a history of topping. One myoporum (#145) was more centrally located.

7 trees were present in the abandoned golf faciiity including 4 young Caiit.
papper, a single coast live oak, a fruitless psar and Mexican fan palm. In
addition, a number of unsurveyed trees (<6" diameter) were alsc located in Lhis
area.

Results for individual trees are found in the Tree Survey Form and Tree Location Map
(see Attachments).
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Observations of the historical elm grove

All of the 55 trees had been topped many years ago. Large lateral branches were either
removed or cut o large stubs. Thare was extensive decay at the topping point as well as
at old pruning wounds and sites of branch failure (see below left, red arrow). Sprouts that
developed following topping were 6" to 10" in diameter. A set of utility lines paralleled the
northside of the planting (see photo, below right). Trees on this side had been trimmed to
provide clearance and were generally smaller in diameter with asymmetric crowns.

All of the elms were in poor condition. Dieback of twigs was common. For trees #204,
2086, 214, 234, 242, 244, and 248, disback extended into the main trunk. These trees
were little more than a decay trunk with a few small sprouts.

Failure of branches and stems was common. We observed branches that had failed at
the point of attachment to the stem as well as due to heavy weight. Several stems failed
just below the topping cut. Decay was 80 extensive that the upper stem, where most of
the branches were attached, simply broke off.

Suitability for Preservation

Before evaluating the impacts that will cccur during development, it is important to
consider the quality of the ree resource itself, and the potential for individual trees fo
function well over an extended langth of iime. Trees that are preserved on development
sites must be carefully selected to make sure that they may survive development impacts,
adapt to a new environment and perform well in the landscape.

Our goal is to identify trees that have the potential for long-term heaith, structural stability
and longevity. For trees growing in open fields, away from people and property, the
presenca of structural defects and/or poor health presents a low risk of damage or injury if
they fail. However, when we invite people to use areas within and adjacent to such trees,
we must be concerned about their safety. Therefore, where development encroaches
into existing plantings, we must consider the potentiai for trees to grow and thrive in a new
environment as well as their ability to remain structuraliy stable.
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Evaluation of suitability for preservation considers several factors:

Tree health

Healthy, vigorous trees are better abie to toierate impacts such as root injury,
demolition of existing structures, changes in soil grade and moisture, and 50il
compaction than are non-vigorous trees.

Structural integrity

Traes with significant amounts of wood decay and other structural defects that
cannot be corrected are likely to fail. Such trees should not be preserved in araas
where damage to pecple of property is likely,

Species response

There is a wide variation in the response of individua! species to construction
impacts and changes in the environment. 1n our experience, species such as
NMonterey pine are difficult to preserve. They rarely recover from injuries to the
root system. In contrast, cther species, such as coast live oak and coast
redwocd, are more tolerant of site disturbance.

Tree age and iongevity

Old tress, while having significant emotionai and aesthetic appeal, have limited
physiolegical capacity fo adjust to an altered envircnment. Young trees are beiter
able to generate new tissue and respond to change.

Each tree was rated for suitability for presarvation based upon its age, health, struciural
condition and abifity to safely coexist within a development environment (see Tree Survey

Form).

Good Trees with good health and structural stability that have the potential

for longevity at the site. Twenty (20) trees were rated as having good
suitability for preservation. Included in this group were 5 Arizona
cypress and 5 blackwood acacia, both at the north edge of the
property as well as 4 Calif. pepper in the golf course facifity.

Moderate Treas with fair health and/or structural defects that may be ahated

with treatment. Trees in this category require more intense
management and monitoring, and may have sherter life-spans than
those in the “good” category. Twelve (12) trees were ratect as having
moderate suitability for preservation including 5 Arizona cypress and
2 river red gum, both at the north edge of the site.

Poor Trees in poor health or with significant defects in structure that

cannot be abated with treatment. Trees can be expacted to decline
regardless of management. The specias or individual tree may
possess either characteristics that are undesirable in landscape
settings or be unsuited for use areas. One hundred fifty-three (1 B3)
trees were rated as having poor suitability for preservation including
55 American elm, 17 river red gum, 15 Arizona cypress, 14 coast
redwood, 12 red ironbark, 11 carcb and 1C silver dollar gum.
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We cannot recommend retention of trees with low suitability for preservation in areas
where peopie or property will be present. Retention of trees with moderate suitability for
preservation depends upon the intensity of proposed site changes.

Evaluation of Impacts and Recommendations for Removal

Appropriate tree retention develops a practical match between the location, intensity of
construction activity and the quality and health of trees. The Tree Survey Form was the
reference point for tree condition and quality. For the overall site, potential impacts from
construction were evaluated using the Vesting Tentative Map {dated June 2003) prepared
by Ruggeri-Jensen-Azar & Associates, project engineers. Site plans call for high-density
residential to be constructad on the east side of Abe! Street as well as west side, north of
the Hetch-Hetchy easement. No development was indicated for the area west of the
Correctional Facility. David J. Powers, however, indicated that this area and the golf
facility will both be developed.

You also provided the Preliminary Landscape Plans for Eim Paric {(daied July 2003)
prepared by Randall Planning & Design Inc. This area encompasses the historical elm
grove (trees #201 - 255), Tree canopy oullines and trunk locations were present. The
design would create a park under the cancpy of the 35 sims on the south side cf the
double row {as defined by the fence between the open field and {ire facility}. Proposed
use includes picnic tables, benches, bocce ball and horseshoes. A sidewaik would run
down the canter of the row.

Impacts to trees will occur in several ways. The golf facility will he demolished. Given the
nature of the site, this will adversely impact trees. The swaie on the north side of the
oroperty will be removed and repiaced, impacting numerous trees adjacent to it. Grading
for lots and roads may damage tree roots both directly througn mechanical injury, and
indirectly by altering soil structure, drainage, and biology. Finally, consiruction of new
residences and associated infrastructure will impact trees. Most frees within the property
are located within areas proposed for development.

Using the Vesting Tentative Map the potential impacts from construction were assessed
tor each tree, Given the nature of the project, there are no real opporiunitios for tree
oreservation. For this reason, we recommend removal of 151 trees {Table 2). Thirty-
three (33) trees with moderate and goed suitahility for preservation will be remeved due to
impacts from development. One hundred eigfiieen (118) trees recommended for removal
have poor suitabiiity for preservation and would not be assels te the new project.

Inciuded in the recommendations for removal are the 55 trees in the historical elm grove.
In my view, the proposed use of the area around the trees is incompatible with the
oxisting resource due to the very high potential for tree failure. As noted praviously, the
elms have pocr suitability for preservation and a strong history of failure. To invite pecple
to use the area beneath these trees would be inappropriate.

We tentatively recommend preservation of 34 trees: 32 along the Correctional Facility
Access Road and 2 on the Santa Clara Valley Water District property. This -
recommendation is tentative as development may impact the access road. We alsc
assume the two trees on the SCYWD property will not be impacted by development, an
assumption that cannot be verified until more detailed site plans are prepared.

We alsa recommend relocation of one surveyed tree, a 9” coast live cak (#150). This tree
can best be transplanied by side-boxing. In addition, we identified 13 Chinese pistache

{ Pistachia chinensis), 8 purpleleaf plum {Prunus cerasifera ‘Atropurpursa’) and 10
Bradford pear {Pyrus calleryana ‘Bradford’) that were suitable for relocation by
mechznical tree spade.
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Options for Management of the Elm Grove

Under normal circumstances, there should be no question about the management of
these trees. They have poor suitability for preservation and will not be long-term assets to
the project. The trees are mature in age and character, have been poorly maintained for
many years, are in declining health and have a higiory of failure.

Given the historic nature of the planiing, the project could consider several management
options other than removal.

1. Retain all 55 trees by revising the proposed plans for the project to exclude all
activity within the fall zone of the trees. Fencing and signage woulid be reguired to
discourage activity beneath the canopy. A path through the grove could be
created by removing selected trees. Tree appearance (and structure) would be
improved by pruning.

2. Retain trees with best health and structure but exclude all activity within their fall
zone. Possible trees include #221, 246, 251, 252, 253, 254 and 255. Retention
requires a long-term commitment to crown restoration. Note that these seven
treas are in poor condition,

3. Contract with a nursery to propagate eims from seeds or scion woed collected
from the grove. There are a number of smail trees (less than 0.5 in. diameter) at
the site. it is not obvious if these arose from seeds or as sprouts from the lower
trunk and roots. Repiant with trees grown from the existing elms.

| reiterate that our recommendation is to remove and replace all of the elms.

Tree Preservation Guidelines

The goal of tree praservation is not marely tree survival during development but
maintenance of tree heaith and beauty for many years. Trees retained on sites that are
gither subject to extensive injury during construction or are inadequately maintained
become a liability rather than an asset. The response of individual trees will depend on
the amount of excavation and grading, the care with which demolition is undertaken, and
the construction methods. These impacts can be minimized by coordinating any
construction activity inside the TREE PROTECTION ZONE.

The foillowing recommendations wili help reduce impagcts to trees from development and
maintain and improve their health and vitality through the clearing, gracing and
construstion phases.

Design recommendations
1. Any plan affecting trees should be reviewed by the Consulting Arborist with
regard to tree impacts. Thesa include, but are not limited to, improvement plans,
landscape and irrigation plans and demolition plans.

2. The Consulting Arborist will identify a TREE PROTECTION ZONE for trees to be
preserved in which ne soil disturbance is permitted. The TREE PROTECTION ZONE
shall be defined as the edge of pavement for trees aiong the access road and
edge of property for the redwoods on the SCVWD property.

3. Any herbicides placed under paving materials must be safe for use around trees
and labeled for that use.



Tree Report, Eimwood HortScience, Inc.
David J. Powers & Associates, Inc. Page 8

Pre-construction treatments and recommendations
1, Prior to the start of demolition, the Consulting Arborist shall meet with the
contractor to review the location of tree protection fencing and work procedures.

2. All tress to be retained shall be fenced tc completely enclose the TREE
PROTECTION ZONE prior to demaiition, grubbing or grading. Fences shall be 6 ft.
chain link or equivalent as approved by consulting arborist. Fencing shall be
placed at the edge of the TREE PROTECTION ZONE. Fences are to remain until ail
grading and construction is completed.

Recommendations for tree protection during construction
1. No grading, construction, demolition or other work shall occur within the TREE
PROTECTION ZONE. Any modifications must be approvad and monitored by the
Consulting Arborist.

2. During excavation, any roots encountered greater than 2" diameter shall be
severed cleanly with a saw or lopper,

3. If injury should ocour to any tree during construction, it should be evaluated as
soon as possible by the Censulting Arborist sc that appropriate treatments can be
applied,

4. No excess soil, chemicals, debris, equipment or cther materials shall be dumped
or stored within the TREE PROTECTION ZONE.

Any additional tree pruning needed ior clearance during construction must be
performed by a Certified Arborist and not by construction personnel.

&

Maintenance of impacted trees

Given the nature of the trees 1o be presarved, provisions for monitoring free heaith and
structural stability following construction must be made a priority. As trees age, the
likelihood of failure of branches or entire trees increases. Therefore, the management
plan must include a regular inspection for hazard potential.

HartSeience, inc.

James R. Clark, Ph.D.
Certified Arborist WE-0848
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TREE LOCATION SPECIES TRUNK CONDITION SUITABILITY COMMENTS
No. DIAMETER 1=poor for
{in.} S=axcellent PRESERVATION

145  W. of corrt. fac. Myoporum 8,7,6.6,5 4 Good Multiple stems @ base, very full & spreading
crown.

146  Adj. 1-880 Coast redwood 17 2 Poor Topped @ 18' for power lines.

147  Adj. [-880 Coast redwood 15,15 2 Poor Codominant trunks @ base; topped @ 15' for
power lines.

148  Adj. 880 Coast redwood 10.10 4 - (Good Codominant irunks @ base; under power lines;
wili be iopped scon.

149  Adj. |-880 Coast redwoed 11,11,9,6 4 Good Muttiple stems @ base; under power lines; will be
topped socn.

150 Pitch & puti Coast live oak 9 3 Moderate Good tree; twig & branch dieback in upper crown.

151 Pitch & puit Fruitless pear 10 4 Good Multiple stems @ 7'; good form & structure.

152  Piich & puit Mexican fan palm 17 5 Good Excelient form & structure; 2' of clear frunk.

163  Plich & putt Caiif. pepper 10,7 4 Good Codominant irunks @ base; one branch
damaged by wall.

164  Pitch & putt Calif. pepper 10,8 4 Good Codominant trunks @ base; one branch
darmaged by wall.

155 Piich & put! Calit. pepper 7 4 Good Good young tree, crown bows S..

156  Pitch & putt Cali. peppef 7.8 4 Good Codominant frunks @ 4'; crown bows S..

157  Corrifac. accessrd  Carob 7 1 Poor Codominant trunks @ 6% peor form & structure;
basal rodent damage.

158  Caorrlfac. accessd  Garob 8 2 Poor Muliiple stems @ 7'; poor form & siructure; trunk
wound; basal rodent damage. ’

159  Caorrlfac. access rd  Red ironbark 19 2 Pcor Codominant frunks @7'; topped @15

160 Corrliac. access rd  Red ironbark 15 2 Poor Codominant trunks @ 127 topped @15,

161 Corrifac. access id  Red ronbark 15 2 Poor Mutiiple stems @ 12 topped @15",

162  Corrliac. access rd  Red ironbark 15 2 Poor Codominant trunks @ 6'; topped @15

163  Coir'f fac. access rd  Red ironbark 11 2 Poor Crook @ 8% topped @15°.

164 Corrifac. accessrd  Red ironbark 13 2 Poor Codominant trunks @ 10'; topped @15",

Page 1
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TREE LOCATION SPECIES TRUNK CONDITION SUITABILITY COMMENTS
No. DIAMETER i=pcor for
{in.) S=excellent PRESERVATION

i65 Corrlfac. access rd  Carob 11 2 Poor Multiple stems @ 5': poor form & structure; heavy
iean.

166 Corrliac. access rd  Carob g9 2 Poor Codominant trunks @ 5 poor form & struciure.

167 Corrlfac. access rd  Carob 7 2 FPoar Multiple stems @ 7'; poor form & structure; basal
rodent damags.

168 Corrlfac. access rd  Red ironbark 10 2 Poor Codominant runks @ 6'; topped @15

168 Corr'lfac. access rd  Red ironbark g 2 Poar Topped @15".

170  Corrlfac. access rd  Red fronbark 10 2 Poor Topped @157,

171 Corrlfac. access rd  Red ironbark 13 2 Poor Topped @15

172  Cort'ifac. access rd ~ Carob 8 2 Poor Multiple stems @ 7'; poor form & structure.

173 Corr'liac. access rd  Carob g 3 Poor Multiple stems @ 6'; poor form & structure;
branch wound.

174 Corrliac. access1d  Carob 7 2 Poor Multiple stems @ 7' poor form & structure;
Sparse crown.

175  Corrliac. access rd  Myoporum 8,97,6,653 3 Poor Multiple stems @ 2°; poor form & struciure.

i76 Corf'lfac. access rd  Red irenbark 10 1 Poor Topped @15'; all but dead.

177 Cortfac. access rd  Myoporum 7,7,655,4 3 Poor Muitiple stems @ 2'; history of branch failure.

178 Corrlfac. access rd  Myoporum 10,9,7,6 2 Poor Multiple stems @ 2 history of branch failure;
pruned heavily away from road.

179  Corr'lfac. accessrd  Myoporum 11,7, 2 Poor Multiple stems @ 2'; history of branch faiiure;
pruned heavily away {from road.

180 Cor'ifac. access rd  Myoporum 10,9,9 2 Poor Multiple sterns @ 3'; pruned heavily away from
road.

181 Cort'lfac. accessrd  Myoporum 11,10 2 Poor Codominant frunks @ 4'; pruned heavily away
from road.

182 Cormrifac. access rd  Myoporum 11,9,7,7 2 Hoor Multiple stems @ 2'; pruned heavily away from
road.

183  Cormrifac. accessrd  Carob 8 1 Poor Ail but dead.

Page 2
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TREE LOCATION SPECIES TRUNK CONDITION SUTABILITY COMMENTS

Mo, DIAMETER 1=poor for ,

(in.j S=gxcellent PRESERVATION

184 Corrifac. access rd  Carchb 14 3 Poor Multiple stems @ 6'; poor form & structure;
pruned heavily away from road.

185  Corrlfac. access rd  Carob 12 2 Poor Codominant frunks @ 5'; poor form & structure;
pruned heavily away from road.

186 Corrlfac. accessrd  Myoporum 7.7 P Poor Codominant trunks @ 4'; prunsd heavily away
from road.

187 Corrifac. accessrd  Myoporum 14 2 Poor Heavy lean to the W1; poor form & structure.

188 Corrlfac. access rd  Red ironbark 16 i Paor Codominant trunks @ 5% topped @15'; all but
dead.

188  W. side, Abel 5t; Coast redwood i2 2 Poor Half of crown gone; all but dead.

SCVwD?
180 W. side, Abel 5t Coast redwood g 1 Poor Daclining; all but degd.
SCVYWD?
201 E. side, Abel St American elm 40 2 Poor Edge; codominant tunk removed @ 107
« tiecayed; remaining stem upright; good form;
decay @ lopping polnt.

202  E.side, Absi St American elm 43 2 Poor Edge: huge trunk wound @ 8 on NE, decayed @
edges; muliiple attaghments (3) @ 25'; crown
bowed NE; decay @& Iopping point.

203 E. side, Abhel St American elm 36 2 Poor Codommant irunks @ 20 decay @ topping
poinis.

204  E. side, Abel St American aim 33 2 Poor Just a stem with smali laterals; 2 large trunk
cavities @ 8. )

205  E.side, Abel St American elm 34 i Poor Extensive trunk decay; heavy lateral branch fo
ceniar.

206  E. side, Abel 51 American elm 33 2 Poor Just stem with smnall sprouts; extensive irunk

decay.
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TREE LOCATION SPECIES TRUNK CONDITION SUITABILITY COMMENTS
No. DIAMETER i=poor for
(in.) S5=exceflent PRESERVATION
207  E. side, Abel St. American elm Poor Codominant frunks @ 12'; ane stem S-facing,
lacks taper; decay @ topping points & @ old
38 2 pruning wounds.
208 E. side, Abel 5t Ametican elm Poor Sinuous trunk with decay @ angle poinis; crown
25 1 sprotis with 2 small laterals.
209  E. side, Abel St American elm 33 2 Poor Trunk bowed S.; decay @ topping point.
210  E. side, Abel St American elm 33 2 Poor Codominant trunks @ 12'; upright; trunk decay.
211 E. side, Absl St. American elm 34 2 Poar Decay @ topping point & old pruning wounds,
212  E. side, Abe! St. American elm 30 2 Poor Stem has died back 3' from topping point;
axiensive trunk decay; vase-shaped.
213  E. side, Abei 51 American elm 32 2 Poor Codominant trunks @ 12'; good branch
distribution on N. stem; small trunk cavities.
214 E. side, Abel St American elm -- 1 Poor Upright lateral atop smalf arc of live trunk; 2
standing dead stems.
245 E. side, Abel St. American elm 35 2 FPoor Codominani trunks @ 20 trunk decay & @
topping point.
216  E. side, Abel St. American etm 30 i Poor Exiensive decay @ & below topping point; huge
cavity oh NW @ &',
217  E. side, Abel Si. American elm 32 2 Poor Small trunk cavities; decay @ topping point.
218 E. side, Abel St. American elm 29 2 Poor Small, high crown; extensive trunk decay.
218 E. side, Abel St American slm 33 2 Poor Cavity on S. @ old pruning wound; decay @
fopping point; high crown.
220  E. side, Abel St Amarican elm 30 2 Poor Smail, high crown (sprouts @ topping point);
decay @ topping point. -
221  E. sids, Absl St American elm 33 2 Poor Adjacent {o fence; high crown; resprouts appear

well-attached.
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TREE SURVEY

Elmwood project

David J. Powers & Associates
Milpitas CA

October 2003 & February 2004

CONDITION

TREE LOCATION SPECIES TRUNK SUITABILITY COMMENTS
No. DIAMETER 1=poor for
(in.) b=excelient PRESERVATION

222  E. side, Abel St American elm 32 2 Poor Small high crown; long trunk cavity on uiility line
side.

223  E. side, Abs} St American elm 32 2 Poor Low scaffolds stubbed & very poar; rest of crown
uptight; extensive trunk decay.

224 E. side, Abel St American elm 24 2 Poor Simall high crown.

225  E. side, Abel St. Amaerican elm 35 2 Poor Codominant trunks @ 20%; good form; branch
failure @ topping point.

226  E. side, Abel St Amerizcan alm 31 2 Poor Small high crown.

227  E. side, Abel St American elm 32 2 - Poor Codominant trunks @ 12'; 1 stem supressed; 2nd

. stem heavy to center; decay @ topping point.

228  E. side, Abel St. American elm 32 2 Poor Small high crown; leans {o center.

228  E. side, Abel Si. American elm 36 2 Poor Good form but beehive @ 7° & extensive decay &
failure @ topping.

230  E. side, Abel St American elm 31 1 Poor Very poor; exiensive decay & asymmetric form;

. scafiold faifure.

231  E. side, Abel St American elm 30 1 Poor 15" tall stem.

232  E. side, Absl St American elm 28 1 Poor Very poor; extensive decay & asymmetric form;
scaffold failure.

233  E. side, Abel 5L Ametican elm 34 2 Poor Crown one-sided towards center; trunk cavity;
poor form.

234  E.side, Abal St American elm 28 1 Poor 7' tall trunk with small sprouts.

235  E. side, Abel 5L American elm 34 2 Poor High crown; small branch failures.

236 E. side, Abel 81 American elm 27 2 Poar Topped @ 18 rather than higher'; 3 sprouts are
well-spaced.

237  E. side, Absl St American elm 33 1 Poor Codominant trunks @ 8'; failure on 1 stem just

below topping point; exiensive trunk decay.
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TREE SURVEY

=

Elmwocd project

David J. Powers & Associates
Milpitas CA

Qctober 2003 & February 2004

TREE LOCATION SPECIES TRUNK CONDITION SUITABILITY - COMMENTS

No. DIAMETER 1=poor for

{in.) S5=gxcelleni PRESERVATION

238 E. side, Absl St American elm 29 1 Paor Codominant frunks @ 15' 1 stem failed due o
decay; 2nd stem has high, small canopy.

238  E. side, Abel St. American elm 35 2 Poor Narrow crown with 3" end weight failure;
numerous spouts @ topping point.

240  E. side, Abel 5t American elm 26 1 Poor High, scant crown; farge, low trunk cavity.

241 E. side, Abel 5t. American elm 3z 2 Poor Small canopy with 8" end weight failure; trunk

i cavities.

242  E. side, Abel St American elm 23 1 Paor Just a trunk with extensive decay.

243  E. side, Abel 5t American elm 34 2 Poor Cedominant trunks @ 14'; with cavity @
attachment; branch faftures, both end weight &
attachment; extensive decay at topping point.

244  E, side, Abel St. American &lm 28 1 Poor Just a small trunk with 1" sprouts.

245 [ side, Abel 5t American elm 3z 2 Foor High, narrow crown.

246  E.side, Abel St. American elm 29 2 Poor Slight bow to center; stubbed on wire side.

247  E.side, Abel St American eim 33 2 Poor Narrow crown; numerous sprouts @ topping point

948  E. side, Ahel St American elm 30 1 Poor Just a trunk; only live branches arise @ 12°;
axiensive {runk decay.

249  E. side, Abel St. American elm 29 2 Poor interior; small canopy.

250  E. side, Abel 5t American elm 32 1 Poor Very large lrunk cavily @ B' on NW.

251  E. side, Abel 5t American elm 33 2 Poar Stems @ topping point appear wall-attached.

o052  E. side, Absl St American elm 34 2 Poor High crown with numerous sprouts @ topping
point.

253  E.side, Abel St. American elm 34 2 Poor Sterns @ topping poini appear well-attached.

054  E. side, Abel 51 American elm 36 2 Poor Edge; one-sided; trunk cavilies.

255  E. side, Abel St American elm 38 2 Poor Edge; one-sided; trunk cavities.
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CF TREE SURVEY

Elmwood project

David J. Powers & Associates
Milpitas CA

October 2003 & February 2004

TREE LOCATION SPECIES TRUNK CONDITION SUITABILITY COMMENTS
No. DIAMETER 1=poor for
(in.} H=excellent PRESERVATION

305  Adj. 1-880 Coast redwood 18,8 p Poor Codominant trunks @ base; topped @ 18" for
power lines.

306  Adj. [-880 Coast redwood 23 2 Poor Topped @ 18' for power lines.

307  Adj. |-880 Coast redwood 20,18 2 Poor Topped @ 20" for power lines.

308  Adj. 1-880 Coast redwood 18,14 2 Poor Topped @ 18 for power lings.

309  Adj. 1-880 Coasi redwood 17 2 Poor Topped @ 18' for power lines.

310 Adj. 1-880 Coast redwood 18,177 2 Poor Topped @ 18' for power lines.

311 Adj. I-880 Coast redwood 23 2 Poor Topped @ 18' for power lines.

312 Adi. 1-880 Coast redwood 18 2 Poor Topped @ 15° for power lines.

313  Adj. [-880 GCoast redwood 16,14.,8 2 Poor Multiple siems @ base; topped @ 15' for power
fines.

314 Adj. 1-880 Coast redwood 22 2 Poor Topped @ 15" for power lines.

404  N. edge of site Menterey pine 33 3 Poor Pine pitch canker; hazard beam; history of branch
failure.

405  N. edge of site Arizona cypress 18 3 Poor History of branch failure; leans S.

406  N. edge of site Siberian elm 7.6,6.4,43 2 Poor Multiple stems @ base; pruned away from power
lines.

407 N edge of site Arizona cypress 15 2 Poor Declining; sparse crown; leans S..

408 N. edge of site Arizona cypress 16,15,7,5 4 Moderaie Muliiple stems @ 3'; history of branch failure

408  N. edge of site Arizona cypress 6,4 3 Poor Codominant trunks @ 2'; poor form & structure.

410  N. edge of site Arizona cypress 8964 2 Poor Multiple stems @ 2 declining.

411 N. edge of site Arizona cyprass 5,5.4,3 3 Moderale Mulliple stems @ 3'; slight lean 5.

412  N. edge of site Arizona cypress B,7,7 1 Poor Multiple siems @ 3'; lost 12" stem; basal cavity.

413 N. edge of site Arizona cypress 8.8 4 Moderate Codominant trunks @ 2°; seam.

414 N. edge of site Arizona cypress 6 3 Poar Codominant trunks @ 1% trunk wound; declining.
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Elmwood project

David J. Powers & Associates
Milpitas CA

Qciober 2003 & February 2004

LOCATION

TREE SPECIES TRUNK CONDITION SUITABILITY COMMENTS
No. DIAMETER 1=poor for
{in.) B=agxcellent PRESERVATION
415  N. edge of sils Arizona cypress B 3 Poor Declining.
416 N. edge of site Arizona cypress e 1 Poor Paniial fallure; lost ceniral leader
417  N. edge of site Arizona cypress 7 3 Poor Leans S.; poor form & siruciure.
418  N. edge of site Arizona cypress 7 4 Good Good young tree.
419  N. edge of site Arizona cypress 6 3 Poor Leans S.; trunk wound; exposed roots/partial
failure.
420 N. edge of site Silver doilar gum 9,8,7,7,6,6 2 Paor Multiple stems @ hase, topped for powaer iines.
421 N. edge of site Silver dollar gum 19,17,2,8 3 Poor Multiple stems @ 3'; stubbed for power lines.
422  N. edge of sile Silver doliar gum 12,8 2 Paaor Multiple stems @ 2'; suppressed.
423  N. edge of site Silver dollar gum 22 3 Poor Mulliple stems @ 5'; stubbed for power lines.
424  N. edge of site Silver dollar gum 19.11,86 3 Poor Muitiple slemns @ 4'; stubbed for power lines.
425  N. edge of site Arizona cypress 5 3 Poor ich canker.
426  N. edge of site Arizona cypress 5,5,5 2 Poar Multiple stems @ 3'; declining.
427  N. edge of sfte Cottonwood 8.8 3 Poor Codominant trunks @ base; spreading apart.
428  N.edge oi site Arizana cypress 8,54 3 Moderate Multiple stems @ 37; trunk wound.
429  N. edge of site Arizona cypress 7 3 " Poor Twig & branch dieback; weak central leader.
430 E. side, Abel St Almond 43,2 3 Moderate Multiple sterns @ base; gocd young iree.
431 E. side, Abel St Cotionwood 15,11,9 3 Poor Multiple stems @ 3'; engulfed in ivy; history of
branch failurs.
432  E. side, Abel St Cottonwood 20,14,12,7 3 Poor Muitiple stems @ 3% history of branch failure.
433  E. side, Abel St Canary Island daie 8 5 Good Fronds to base; good young tree.
palm
434  N. edge of site Silver dollar gum 8 3 Poor Crown bows S.; poor form & structure.
436 N. edge of site Blackwood acacia 3 3 Moderate Good young tres; all leaves show fip burn.
437  N. edge of site River red gum 7 2 Poor Lerp psyllid; suppressed.
438  N. edge of site Biver red gum g 3 Poor tnjured by terp psyllid; crowded with poor form &

structure.
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TREE SURVEY

Elmwood project

David J. Powers & Associales
Milpitas CA

October 2003 & February 2004

TREE LOCATION SPECIES TRUNK CONDITION SUITABILITY COMMENTS
No. DIAMETER 1=poor for
(in.) 5=excellent PRESERVATION

435  N. edge of site River red gum g 2 Poor injured by lerp psyllid; crowded with poor form &
structure.

440  N. edge of site River red gum 13 2 Poor Injured by lerp psyllid; best of the bunch.

441  N. edge of sile River red gum 9 2 Poor Injured by lerp psyllid; crowded with poor form &
structure.

442 N. edge of site River red gum 9 2 Poor Codominant trunks @ 5'; history of branch failure;
one stem with branch wound.

443  N. edge of sits Silver dollar gum 16,13,12,12 2 Poor Multiple stems @ base; poor form & structure;
stubbed ior power lines.

444  N. edge of site Biver red gum 11 3 Poar Injured by lerp psyllid; crowded.

445  N. edge of sife Arizona cypress 8 O - Dead.

446 N, edge of site River red gum 9 2 Poor Injured by lerp psyllid; poor form & structure..

448 M. edge of site Blackwaood acacia 8 4 Good Good young tree.

477  N. edge of site Arizona cypress 11 2 Poor Trunk wound with decay; leans S.

478  N. edge of siie River red gum 9 1 Poor Neighbor tree felt & pushed this one over.

479  N. edge of site Silver dollar gum 13,13,11,8,5 3 Poor Muliiple stems @ 2'; stubbed for power lines.

480  N. edgs of site Blackwood acacia 5 2 Poor Poor form & structure; rcl.

431 M. edge of site Arizona cypress 10 4 Good Geod tree; upright with full crown

482  N. edgs oi site Blackwood acacia 7 4 Good Good young tree; a little one-sided.

483  N. edge of site River red gum 13 2 Poor Bark chacking; declining.

484  N. edge of sife Silver dolar gum 12,11,6,6,5,5 2 Poor Multiple stems @ base; topped for power [ines;
growing through fence.

485  N. edgs of site Arizona cypress g 1 Poor Paitial fallure; all but dead.

486  N. edge of site Biackwood acacia 7 4 Zood Good young iree.

487 M. edge of sile Silver dollar gum 8 3 Poor Leans S.; poor form & slructure. -

488  N. edge of site River red gum 11,8,7,4 3 Poar Multinle stems @ base; declining.

489  N. edge of site River red gum 1 3 Moderaie injured by lerp psyllid; leans W.

490  N. adge of site Arizona cypress 7.7 4 Moderate Codominant trunks @ 3 a little crowded.
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Elmwood project

David J. Powers & Associates
Milpitas CA :
QOctober 2003 & February 2004

TREE LOCATION SPECIES TRUNK CONDITION SUITABILITY COMMENTS
No. DIAMETER 1=poor for
(in.) S=excelleni PRESERVATION

481 N. edge of site River red gum 10 2 Poor Lel; terp psyilid damage.

492 N edge of siie River red gum 11 2 Poor Multiple sterns @ 8'; lcl.

493  N. edge of site River red gum 11 4 Good Upright with good form & structure; some lerp
psyllid damage.

494  N. edge of site Mimosa 5,3 4 Moderaie Codominant trunks @ base; good young tree;
growing in fence.

485  N. edge of site Blackwood acacia 5 3 Poor Good form but sparse canopy: supprassed.

486  N.edge of sile Blackwood acacia 4 4 Good Good young tree.

497 N edge of site River red gum 10 3 Faor High crown; one-sided; girdled by stake tie.

498  N. edge of site River red gum g 3 Poor High crown; leaning & one-sided.

488 N. edge of site River red gum 11 3 Poor 1 eaning; cne-sided.

500  N. edge of site Arizona cypress 13 4 Gond Good tree; full crown; slight lean.

503 N edge of site Blackwood acacia 8 4 Good Good young tres; a little crowded & one-sided.

504  N. edge of site River red gum 10 3 Poor Leans S.; some lerp psyllid damage; girdled by
stake fie. .

505  N. edge of site Blackwood acacia 6 3 Poor Crowded; one-sided.

506  N. edge of site Blackwood acacia 3] 2 Poor Codominant trunks @ B’ poor form & struciure;
one-sided.

507 N. edge of site River red gum 12 2 Poor Codominant trunks @ 10 history of branch
failure.

508 N, edge of sile River red gum 14 3 Moderate Slight lean & ona-sidad.

508 N edge of site Arizona cypress 14 4 Good Good tres; fuil crown.

510  N. edge of site White alder 5,4,4.3 4 Moderate Multiple stems @ base; may be sprouts from cut

stump.
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MEMORANDUM

Department of Planning & Neighborhood Services

To: Planning Commission

From: Troy Fujimoto, Acting Associate Planner
Subject: INustration of the PRCRC’s Recommendation
Date: November 10, 2004

The attached graphic represents the “unsafe zone™ around each of the seven elm trees the

PRCRC recommend leaving in place. Please refer to the Planning Commission stalf report for a
detailed discussion of the proposed Elm Park and staff’s recommendation.
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RESOLUTION NO.7401

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS APPROVING THE
EXECUTION O A MEMORANDUM OF UNDERSTANDING WITH KB IIOME SOUTH BAY, INC,,
MILPITAS REDEVELOPMENT AGENCY, AND COUNTY OF SANTA CLARA

WHEREAS, The City Council of the City of Milpitas originally approved and adopted the Redevelopment Plan (the
“Redevelopment Plan™) {for the Milpitas Redevelopment Project No. 1 (the “Project””) on September 21, 1976 by Ordinance
No. 192 and amended on September 4, 1979, by Ordinance No. 192.1, on May 4, 1982, by Ordinance No. 192.2, on
November 27, 1984 by Ordinance No, 192.3, on December 9, 1986, by Ordinance No. 192.4, on April 16, 1991, by
Ordinance No. 192.6A, on December 9, 1994, by Ordinance No. 192.9, on October 15, 1996, by Ordinance No. 192.11,
on June 17, 2003, by Ordinance No. 192.14; and

WHEREAS, the Milpitas Redevelopment Agency (the “Agency”) is engaged in activities to implement the
Redevelopment Plan for the Projeet; and

WIIEREAS, the provision of affordable housing is consistent with the Redevelopment Plan and State Law; and

WHEREAS, the City of Milpitas via the adoption of the Redevelopment Plan and subsequent amendments has
pledged to cooperate with the Agency;-and

WHEREAS, the Agency has entered into a Purchase Agreement with the County of Santa Clara (“County™)
(“County- Agency Agreement’™), whereby the County will sell to the Agency property commonly identified as the
Elmwood/Abel property; and

WIHEREAS, K1 Home South Bay, Inc., has enfered into certain agrecments with the County to purchase the
Elinwood/Abel property subject to the terms of the Counly-Agency Agreement; and

WHEREAS, the Agency, County, KB Home South Bay Inc. and the City of Milpitas desire to enter into a
Memorandum of Understanding to provide certain agsurance related to the development of affordable housing units.

NOW, THEREFORE, be it resolved by the Council of the City of Milpitas that it hereby approves a Memorandum
of Understanding and authorizes the execution of said agreement.

PASSED AND ADOPTED this 18" day of May 2004, by the following vote:

AYES: “4 Mayor Esteves, Vice Mayor Dixon, and Councilmembers Gomez, and Polanski
NOES: (8)] None

ABSENT: (0 None

ABSTAIN: (1) Councilmember Livengood

e (LG

Guail Blalock, City Clerk ‘;teves Me¥e '

APPROVED AS TO FO

Steven T. Mattas, City Atférney
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MEMORANDUM OF UNDERSTANDING
KB HOME SOUTH BAY, INC,, MILPITAS REDEVELOPMENT AGENCY,
CITY OF MILPITAS AND COUNTY OF SANTA CLARA
AFFORDABLE HOUSING ON THE ELMWOOD PROPERTY

THIS MEMORANDUM OF UNDERSTANDING is entered into by and between the
Redevelopment Agency of the City of Milpitas, a public body, corporate and politic (hereinafter
“Agency”), the City of Milpitas, a public body, corporate and politic (“City”), KB Home South
Bay Inc., a California corporation (hereinafier “Participant™), and the County of Santa Clara, a
political subdivision of the State of California (“County™) (collectively the “Parties™).

RECITALS

WHEREAS, County and the Agency have entered into that certain Purchase Agreement
dated as of Augusi 19, 2003 (“County-Agency Agreement™), whereby County has agreed to sell
to Agency that real property located in Milpitas, California, and more particularly described in
the legal description attached hereto as Exhibit A and incorporated herein by this reference (“the

Property™).

WHEREAS, County and Participant have entered into that ceriain Agreement for
Purchase and Sale of Real Property dated as of August __, 2003, whereby County has agreed 1o
sell the Property 1o Participant, subject to the terms of the Countly-Agency Agreement (“County-
Pariicipant Agreement”).

WHEREAS, the County-Participant Agreement requires Parlicipant to construct a
certain number of for-sale and for-rent affordable housing units on the Property and Agency and
Participant have negotiated a different affordable housing program, whereby Participant would
develop a housing project on the Property that consists of approximately 720 residential units,

WHEREAS, the County-Participant Agreement requires Participant to make not fewer
than twenty percent (20%) of the units on the Property affordable to persons of very low, low
and moderate income at affordable prices (the “County Affordability Requirement”).

WHERAS, this MOU, the DDA, and the construction of the 208 affordable housing units
are intended to satisfy the requirements of the Policy C-1-2 of the Milpitas General Plan and
Policy 3.6 of the Midtown Specific Plan,

WHEREAS, this MOU and DDA will result in the construction of 208 affordable
housing units.

WHEREAS, the Property is made up of two separate parcels, Parcel C and Parcel D, and
Participant is willing to construct 85 for-sale units affordable to persons of moderate income on
Parcel C and 25 for sale units affordable to persons of moderate income on Parcel D.

WHIERIEAS, the Parties agree that the County requirements for affordable housing are to
be met, in part, by the development by the Agency (or a party selected by the Agency) of not

GR7778-7 |
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fower than 57 rental units affordable to persons of very low income and 41 rental units affordable
{o persons of either low or very Jow-income on & site owned by the City.

WHEREAS, the Agency intends to construct a 98-unit affordable housing project for
seniors, in which at least 57 rental units will be available to persons of very low income and 41
units will be available to persons of either low or very low-income.

WHEREAS, this MOU sets forth the Parties’ agreement with respect to Participant’s
affordable housing obligations with respect to the Project, sets forth the agreement of the City to
make certain Cily property described below available for construction of rental affordable
housing at no cost, or at a cost sufficiently low o permit development of the affordable housing
project contemplated by the Agency, sets forth the agreement of the Agency to make certain
funds available for rental housing in Agency’s affordable housing project, and further sets forth
additional conditions for the development of a housing projcct on the Property and the rights and
duties of the Parties respectively. '

WHEREAS, Participant and the Agency inlend fo enter into an Disposition and
Development Agreement (“DDA™) at a later datc that will incorporate the terms of this MOU, set
forth additional conditions for the development of the Project, and shall be recorded against the
Property concurrently with Participant’s acquisition of the Property.

WIHERTEAS, the County, the City and Agency intend to enler into an agreement al a later
date that will incorporate the terms of this MOU.

WHEREAS, in the event of conflict between the terms ol the DDA and the terms of this
MOU, this MOU shall control on the point of conflict.

TERMS

NOW THEREFORE, in consideration of the foregoing recitals and the mutual
covenants and conditions contained herein and other good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged, the Parlies understand and agree as follows:

L. Affordable Housing on Parcel C.

(a) Participant’s Obligation to Sell 85 Moderate-Income Units. Subject to
Participant’s acquisition of the Property, Participant shall make available for sale 85 of the units
constructed by Participant on Parcel C to Moderate Income households as deed restrictions or
other enforceable covenants running with the land (each of which shall constitutc an “Affordable
Home™). “Moderate income households” are defined as families earning a maximum of 120% of
the Santa Clara County median income levels, as determined, updated, and published each year
by the California Department of Housing and Community Development, based on Santa Clara
County median income levels, adjusted for household size.

(i) The maximum sales price of an Affordable IHome shall be
determined as illustrated in Exhibit B hereto with the assumption that there will be 1.5 occupants
per bedroom with no less than one more occupant than bedroom count (i.e. 2 persons fora 1
bedroom unit) and with the understanding that the interest rate for the purposc of determining the
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amount of a mortgage to support a promissory note for the purchase of an Affordable Home (and
establishing the maximum sales prices in Exhibit B) shall be the interest rate in effect at the time
the City calculates Exhibit B on an annual basis. The City shall use the average 30 year fixed
rate mor(gage defined by Freddie Mac as published in Freddie Mac’s weekly primary mortgage
market survey as the interest rate.

(A)  The “Minimum Sales Prices” for an Affordable Home shall
be the lesser of (1) the price at which similarly sized market rate units within the Project are sold
or (2) the amounts as [ollows:

1 bedroom units $290,000
2 bedroom units $330,000
3 bedroom units £370,000
4 bedroom unils $400,000

In the event that the market price (which shall be determined with reference fo the price at which
similarly sized market-rate units within the Project are sold) of the unit is less than the Mintmum
Sales Price, the Agency shall have no obligation to increase the amount of the silent-second
contribution as otherwise required by subsection b below.

(i)  The Agency will provide assistance to Participant to qualify
purchasers for the purchase of the Affordable Homes. Certification and recertification of
Liousehold size and income shall be administered by either the Agency, or by the Housing
Authority of Santa Clara County, or some other entity as designated by the Agency pursuant to
an agreement with the Agency.

(iii)  Participant agrecs 1o use its best efforls 1o market the Affordable
Homes to the same extent and in the manner as those being developed on the Property that are
not designated as Affordable Homes.

(iv) Participant shall be required 1o submit to the Agency a
Disbursement Plan that indicates the location of the Affordable Homes within the development.
The Disbursement Plan is subject to the approval of the Executive Director of the Agency, or his
or her designee, which approval shall not be unreasonably withheld, conditioned or delayed.
However, the parties agree that the affordable homes will be disiributed throughout the
development as conceptually shown on the Site Map and Preliminary Distribution Plan in
Exhibit C attached hereto and incorporated herein by this reference.

(v)  The Agency and Participant hereby declare their understanding and
intent that the burdens of the covenants set forth herein touch and concern the land in that the
Participant’s interest in the Property is rendered less valuable thereby. The Agency and
Participant hereby further declare their understanding and intent that the benefits of such
covenants touch and concern the land by enhancing and increasing the enjoyment and use of the
Property by persons to whom the Affordable Homes will be affordable, the future owners of each
Affordable Home (“Owner(s)”).
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(vi) I Participant assigns its rights to purchase the Property, or sells the
Property 1o a third party developer, then the provisions of this MOU and DDA will be binding on
Participant’s successor and Participant will require any assignee/developer-purchaser to agree in
writing 10 assume and 1o comply with this MOU and the DDA.

(vii) The conveyance of each Affordable Home shall be subject to the
Resale Restriction and Option to Purchase Agreement (“Resale Agreement”) substantially in the
form set forth in Exhibit D with such modifications thereto as may be agreed upon by
Participant, Agency and the County. The Resale Agreement shall be recorded against each
Affordable Home sold by Parlicipant to an Owner upon the initial close of escrow for the sale of
such Affordable Home. Following recordation of the Resale Agreement as required hereunder,
the Agency or the County shall have the right to enforce the Resale Agreement and, upon default
under any of the terms of the Resale Agreement, the Agency or the County may take any one or
mors of the following steps, in addition 1o all other remedies provided by the law or in equity:

(A)  Enforce the obligations under the Resale Agreement by
mandamus or other suit, action, or proceeding al law or in equity; including injunctive relief,
require the Owner, or any successor in interest, to perform its obligations and covenants under
this Agreement or under the Resale Agreement; or, enjoin any act or thing that may be unlawful
or in violation of the provision of this Agreement, the DDA, or the Resale Agreement;

(B)  Take such other action at law or in equity as may appear
necessary or desirable 1o enforce the obligations under this MOU, the DDA, and the Resale
Agreement against the Owner.

{(b) Agency Provided Silent Second Mortgages. In exchange for the
affordability restriclions on the eighty-five (85) Affordable Homes, Agency shall upon issuance
of an Approval of Final Inspection by the City deposit Fifty Thousand Dollars ($50,000) for each
Moderate-Income Affordable Home into the Agency’s silent-second mortgage program whereby
the moneys deposited shall be used to provide silent second mortgages to purchasers of the
Moderate-Income Affordable Homes. Notwithstanding the foregoing, Agency shall not be
required lo provide silent seconds to purchasers of studio homes. The silent second mortgages
will be cffected at the time of the initial sale of each Moderate-Income Affordable Home and the
sum of Fifty Thousand Dollars ($50,000) shall be delivered to escrow by the Agency on behalf
of the homebuyer for the benefit of the Owner as a portion of the purchase price for each
Moderate-Income Affordable Home. The Agency’s silent second mortgage shall be secured by a
Promissory Note and a Subordinate Deed of Trust (“Loan Documents™) in the form aftached
hereto as Fxhibit E and Exhibit F, respectively. The Deed of Trust shall be recorded
concurrently with the Grant Deed, Notwithstanding the foregoing, in the event that Participant is
unable to entice a qualified buyer {0 purchase any particular Moderate-Income Affordable Home
on Parcel C at a sales price that is equal 1o or more than the Minimum Sales Prices, the Agency
and Participant shall equally increase the amount of the Agency-provided silent-second
mortgages by an amount necessary 1o entice a qualified buyer to purchase the unit. Participant
may choose to contribute its 50% equal share by reducing the sales price of the unit an amount
equal to the Agency’s silent-second mortgage increase.
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2. Affordable Housing on Parcel D

(a) Participant’s Obligation to Make 25. Units Available to Moderate-Income
Households. Participant will make 25 of the housing units constructed on Parcel DD available to
Moderate Income households (“the Parcel D Units™) as specified in deed restrictions or other
enforceable covenants running with the land (each of which shall constitute an “Affordable
Home”); 10 of these units shall be detached units, and the remainder may be either detached or
townhome units, at the Participant’s option. Notwithstanding the preceding senlence, Participant
shall have no obligation to sell the Parcel D Units to Moderate Income households at prices that
are less than the price for identically sized market-rafe units on Parcel D). Participant shall
cooperate with the City in ensuring that appropriate deed restrictions or other enforceable
covenants running with the land are recorded that ensure the 25 units remain affordable upon
resale by the initial buyer.

(i) Participant shall submit to Agency a Disbursement Plan that
indicates the location of the Affordable Homes within the development. The Disbursement Plan
is subject to the approval of the Executive Director of the Agency, or his or her designee, which
approval shall not be unreasonably withheld, conditioned or delayed. However, the Parties agree
that the Affordable Homes will be distributed throughout the development as conceptually
shown on the Sitc Map and Preliminary Distribution Plan in Exhibit C attached herelo and
incorporated hercin by this reference.

(b) Agency-Provided Silent-Second Mortgages or Subsidies. Agency shall
provide purchasers of the Parcel DD Units with direct subsidies, silent-second morigages, or both
necessary to make the units affordable to Moderate Income houscholds. If Agency elects to
provide silent second morigages, the silent second mortgages will be effecied at the time of the
sale of each Parcel D Unit and monies shall be delivered to escrow by the Agency on behalfl of
the homebuyer for the benefit of the Owner as a portion of the purchase price for each Parcel D
Unit. The Agency’s silent second mortgage shall be secured by a Promissory Note and a
Subordinate Deed of Trust (“Loan Documents™) in the form attached hereto as Exhibit E and
Exhibit F, respectively, The Deed of Trust shall be recorded concurrently with the Grant Decd.
Similarly, if Agency provides direct subsidies to the purchasers of the Parcel D Units, Agency
shall deliver such monies into escrow on behall of the homebuyer for the benefit of the Owner as
a portion of the purchase price for each Parcel D Unit. As a condition of receipt of such
subsidies, the purchaser of the Parcel I3 Unit shall execule a Resale Restriction and Option to
Purchase Agreement (“Resale Agreement”) substantially in the form set forth in Exhibit D with
such modifications thereto as may be agreed between Agency, County and Participant.  The
Resale Agreement may be enforced by the Agency or by the County.

3. Affordable Housing at Main Street Site.

(@)  Agency Construction of 98-Unit Affordable Housing Project. No later
than the date which is six months after the fifth (5™) anniversary of the close of escrow for
Agency’s or Participant’s acquisition of the Properly whichever is carlier (the “Main Street
Completion Date”) Agency, by itself or in conjunction with a non-profit housing developer, shall
complete construction of a 98-unit rental affordable housing project for seniors (“the Main Street
Project™)., The City shall provide the land for the Main Street Project at a cost that is sufficiently
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low to permil the construction of the units to be financed by traditional affordable housing
sources, and the rents on 57 of the units will be affordable to Very Low income households. The
remaining 41 units shall be available for rental to Low and Very Low income households, the
allocation of which shall be determined by Agency.

(1) The affordability of the project shall be assured by the recordation
of a Regulatory Agreement restricting occupants to households of the above-described income
levels, at affordable rents, for a period of not less than {ifty-five years. If the Main Street Project
construction is not complete on or before the Main Street Completion Date, the Agency shall pay
to the County the sum of Five Million Dollars ($5,000,000) which sum (the “Affordable Housing
Compensation™ the County shall use for land acquisition for, and/or the development,
rchabilitation, operation and enhancement of, affordable housing in the County of Santa Clara.
The County would not enter into this MOU and agree 1o delete the affordable rental housing
from the Property except in return for the Agency agreement to cause the Main Street Project to
be built within the time period specified above, or in the alternative, to deliver to the County the
Affordable Housing Compensation for the County to use in the County’s affordable housing
programs,

(i) Notwithstanding any contrary provision contained in this MOU,
Agency’s failure to complete construction of the Main Street Project by the Main Street
Completion Date shall not be a default hereunder and shall not trigger Agency’s obligation to
pay the Affordable Housing Compensation to County where delay is caused by I'orce Majeure
(as defined below). In such event, the Main Street Completion Date shall be extended for the
period of time that Force Majeure causes the delay, “Force Majeure” means any strike, lockout,
war, labor dispute, insurrection, riot, inability o obtain services, labor or materials or reasonable
substitutes for those ilems, governmental restrictions imposed after the date hereof (other than
restrictions imposed on Main Street Project solely by the City and/or the Agency), explosion,
fire, flood, earthquake or other act of God, natural disaster or unavoidable casualty, delay due to
enforcement of environmental regulations, litigation, or other cause beyond the reasonable
control of the Agency. “Force Majeure” shall not include any delay caused by failure to obtain
financing or by delay in obtaining approvals from Agency or City. Agency shall provide written
notice 1o County upon the occurrence of any event constituting Force Majeure.

(b)  Participant’s Contribution for Affordable Housing at Main Street Site.
Participant shall make a Five Million Dollar ($5,000,000) contribution to Agency’s affordable
housing fund for use in the Main Street Project (“the Contribution”). Agency shall use the
Contribution to provide the financial assistance 1o the Main Street Project. Parlicipant shall
disburse the Contribution as follows:

(1) Seven-Hundred-Fifty Thousand Dollars ($750,000) upon issuance
of the first building permit for the Project within Parcel C (excepting any permits issued for
models and sales offices). -

(i)  Four-Hundred-Twenty-Five Thousand Dollars ($425,000) upon the
close of escrow for each unit within Parcel C that results in an increment of ten percent of the
total units within Parcel C being sold. For example, if there are 100 total units within Parcel C, a
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payment of $425,000 will be required upon the close of escrow of the 10th, 20th, 30th, 40th,
50th, 60th, 70th, 80th, 90th, and 100th unii within Parcel C.

(c) County Affordable Housing Contribution. Pursuant to the County-Agency
Agreement, the Agency agreed to provide a subsidy of One Million Dollars ($1,000,000) from
the Infrastructure Account in connection with the development of affordable housing on a
portion of the Property. The County-Participant Agreement also references the Agency’s One
Million Dollar ($1,000,000) contribution to affordable housing on the Property. The Parties
agrec that the One Million Dollars (§1,000,000) contribution to affordable housing described in
the County-Agency Agreement and in the County-Participant Agreement shall be made by the
Agency 1o the Main Street Project and not to the Property, If the Main Street Project is not
constructed by the Main Street Completion Date, the Agency may use the One Million Dollar
($1,000,000) contribution for the purposes of assisting with the development of low and very
low-income affordable housing within the City of Milpitas for two years following the Main
Street Completion Date.  1f the One Million Dollar ($1,000,000) contribution is not spent within
two years of the Main Street Completion Date, the funds shall be disbursed to the County.

(d) Other Development Not a Condition. The obligations of the City and of
the Agency 1o construct the Main Street Project are unconditional and are not dependent upon
any County development on or near the Main Sireet Project (including any proposed health
facility that may, or may not, be constructed by the County).

4, Park Land Dedication Payment. In the event that the total “park land
dedication” provided by Participant and County (up to 7 acres pursuant to Section 2[c] of the
Exclusive Negotiating Rights Agreement) for the estimated 720 unit project (including the Hetch
Hetchy right of way land) is not adequate to fully satisfy the city parkland requirements for the
project, then any additional park in lieu fees required shall be paid by the Agency from funds
other than [unds deposited into the Infrastructure Account.

5, Miscellaneous Provisions.

(a) Counterparts. This MOU may be executed in counterparts, all of which
together shall constitute a single original agreement, so exccuted this MOU shall constitute an
agreement which shall be binding upon all partics to the MOU, notwithstanding that the
signatures of all parties do not appear on the same page.

(b)  Agreement to Run with Land. This MOU, the DDA and the Resale
Agrecment shall run with the Property and be binding to the Parties hereto and their successors
and assigns, subject 1o acquisition of the Property by the Agency and Participant,

(c) Defaults.  Either Party shall be deemed in default of this MOU when
failing to substantially comply with any material term of this MOU, Failure to cure a default
within thirty (30) days after written notice provided to the defaulting party by the non-defaulting
party, or if such default cannot reasonably be cured within said thirty (30) day period, failing to
commence such cure within said thirty (30) day period and thereafter diligently prosecuting such
cure, shall result in immediate termination of this MOU and any development rights granted by
the City as a result thereof,
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(d)  Severability. I any term or provision of this MOU shall be held invalid or
unenforceable, the remainder shall not be affected.

(e) No Waiver. No waiver or breach of any covenant or provision shall be
deemed a waiver of any other covenant or provision and no waiver shall be valid unless in
writing and executed by the waiving party.

(f)  Amendments . This MOU may not be amended or altered except by a
written instrument execuied by Agency, City, KB Home South Bay Inc, and the County.

[EXECUTION PAGE FOLLOWS]
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IN WITNESS WHEREOF, Agency has by order of the Agency Board of Directors
caused this Memorandum of Understanding to be subscribed by the Executive Director of the
Agency by Resolution No. /X4 22 0and attesied by the City Clerk thereof, the City has by
order of the City Council caused the same 1o be subscribed by City Manager of the City by
Resolution No. 724 0] and attested by the City Clerk thereof, and KI3 Home South Bay Inc. and

the County have executed the same this ) 7Vday of jﬂ%_, 2004.

“AGENCY”

Director

Adltest:
Gail Blalock, City Clerk
roved o Formy

Tven T- Malyas

Agency Counsel

KB Home South Bay Inc.
By: ‘W%M
Its; V1 Lonrs, heon
Preatd (06

COUNTY:
The County of Santa Clara, a political

subdivisi%h Statf%:‘or/n'a
By: e W

PETE McHUGH, CpolR ™~

Board of Supervisors

Atlest:
Phyllis A. Btrez, Clerk
Board of Supervisors
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